
From: "Flannery-Keith, Erin" </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE;GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5BD351C4E79145438B3FA7A4CEF79665-FLANNERY,ERIN>

To: Wade
Alexis

CC:
Date: 1/22/2015 10:21:47 AM
Subject: FW: CLIMAX MINE VERSION FOR REVIEW
Attachments: Climax JD letter to Corps Jan 22 2015.docx

Erin
 
From: Perkins, Erin
Sent: Thursday, January 22, 2015 10:57 AM
To: Hamilton, Karen; McCarthy, Julia; Ott, Toney; Wade, Alexis; Flannery-Keith, Erin; Downing, Donna
Subject: CLIMAX MINE VERSION FOR REVIEW
Importance: High
 
Hello –
 
Please review the attached version of the Climax Mine letter as soon as possible.  I tried to incorporate everyone’s comments.  

My understanding is that Karen would like to get the letter out today so please
review this morning if at all possible.  I am getting on conf calls for the next 2 hours but will check back in on this at 11 am mountain.
 
Thanks,
 
Erin

(b) (5) (DP), (b) (5) (ACP)
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Ref:  8EPR-EP



Susan Bachini Nall

Chief, Colorado West Regulatory Branch

U.S. Army Corps of Engineers

400 Rood Avenue, Room 224

Grand Junction, CO  81501





Re: Climax Mine – McNulty Gulch, SPK-2013-00045



Dear Ms. Nall:



We are responding to your request to review the U.S. Army Corps of Engineers (Corps) draft jurisdictional determination (JD) under the Clean Water Act (CWA) of waters in McNulty Gulch near Leadville, Colorado. You requested, in particular, that EPA review the significant nexus analysis in the draft JD and the application of the waste treatment exclusion[footnoteRef:1] for the Climax Mine waste treatment system to these waters. We have concluded the Corps’ significant nexus analysis as well as the application of the waste treatment exclusion are consistent with the EPA’s regulations and guidance. As such, we concur with the draft JD for this site. [1:  CWA Section 404(f)(1)(F) and 40 CFR 230.3(s)] 




Region 8 EPA has visited the site and has had numerous discussions internally, with the Corps, as well as the State of Colorado, regarding CWA jurisdiction and the applicability of the waste treatment exclusion to the Climax Mine facility. In addition, we have reviewed the information listed below to evaluate the CWA jurisdiction of waters in McNulty Gulch:

  

· Information provided by the Corps in the draft jurisdictional determination package, which included maps provided by Climax Mine; 

· Reports sent by Climax Mine; 

· Field report describing an on-site review of the water resources from EPA staff;	Comment by Perkins, Erin: A previous version identified Julia by name and as an expert.  We do not want to do that as that can have specific legal implication.

· CWA National Pollutant Discharge Elimination System (NPDES) permits issued by the EPA and the State of Colorado under CWA Section 402 for the Climax Mine, associated permitting rationales (fact sheets), and a schematic of the water treatment facilities:and

· Development documents associated with the EPA’s Ore Mining and Dressing Effluent Limitation Guideline.



The narrative in the draft JD that describes the significant nexus analysis demonstrates that the Corps followed a logical process that is consistent with the draft guidance issued December 2, 2008 by the EPA and Corps for significant nexus analyses[footnoteRef:2]. This guidance memorandum specifically describes how a significant nexus review should be conducted for non-navigable, relatively permanent and non-relatively permanent tributaries to navigable waters, and adjacent and abutting wetlands. EPA concurs with the Corps’ analysis of these waters under the significant nexus guidance and also concludes that the waters in McNulty Gulch identified by the Corps as jurisdictional, as they perform hydrological, biological and chemical functions that affect downstream waters.	Comment by Perkins, Erin: We need more information here – such as what are the exact functions and which downstream waters are affected? [2:  EPA/Corps Joint Draft Guidance on Identifying Waters Protected by the Clean Water Act issued December 2, 2008] 




The EPA has also considered to which waters the waste treatment exclusion should apply in McNulty Gulch.  The EPA and the Corps identified which waters in McNulty Gulch carry contaminated waters and therefore part of the current waste treatment system.  We believe these waters were clearly visible and definable from our site visit and document review and concur with the Corps’ conclusion in the draft JD that these waters are part of the waste treatment system and therefore not jurisdictional.



Based upon observations from our field visit, as well as the schematic of the Climax Mine waste treatment system, and the NPDES permits and accompanying fact sheets, we believe that the natural wetlands and stream resources in McNulty Gulch are not part of the treatment system.  The EPA also reviewed the development documents associated with the EPA’s Ore Mining and Dressing Effluent Limitation Guideline. The natural streams and wetlands resources are not specifically identified in these documents as part of the waste treatment system, indicating they are not considered a part of the treatment system resulting in applicability of the waste treatment exclusion to those waters.  



In addition, the EPA and the Corps addressed the jurisdiction of waters upstream of waste treatment systems in a joint memorandum[footnoteRef:3]. This memorandum states, “EPA and the Corps agree that the agencies’ designation of a portion of waters of the U.S. as part of a waste treatment system does not itself alter CWA jurisdiction over any waters remaining upstream of such a treatment facility. This includes waters that are not actively conveying wastewater or seepage to the facility for treatment.” Therefore, the EPA agrees with the Corps’ conclusion that CWA jurisdiction over the McNulty Gulch waters of the U.S. is not severed by the downstream Climax Mine waste treatment plant and system. [3:  EPA/Corps Joint Memorandum dated October 25, 2007, Waters Upstream of WTS POA-1992-574, and POA-1992-574-Z] 






[bookmark: _GoBack]The EPA recognizes the need to manage water runoff at mine sites with, for example, the use of diversion ditching and grading to prevent excess water from entering the working area.  However, a review of the documentation, site visit and additional data does not indicate that the particular waters at issue in McNulty Gulch are excluded from CWA jurisdiction.   



Thank you for the opportunity to comment and for the coordination on the jurisdictional determination for this site. If you have questions or wish to discuss this, further please contact me at 3033126236 or hamilton.karen@epa.gov. 





Sincerely, 







Karen Hamilton, Chief

Aquatic Resource Protection & Accountability Unit

Ecosystems Protection Program
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